Introduction: Politics, Elections, and the Efficiency of Government Action
Decisions made within the legal system are typically viewed as being impartially decided, informed only by the testimony and evidence presented, and legal precedent. For this reason, many scholars treat legal decisions as exogenous events, i.e., that they are independent of pre-existing conditions (see, for example, Baicker and Gordon 2006) .
However, political scientists and legal analysts have long understood that in many cases
factors outside what is presented in the courtroom affect the outcomes of legal cases. 2 The race, gender, and political affiliation of individuals involved in the legal process have all been found to play a role in determining legal outcomes.
3
For example, at the federal level the ideology of justices (typically inferred from the political party of the person who appointed the justice) has been found to be important in both opinion structure and outcome in administrative law cases (Cross and Tiller 1998) .
In addition, Republican appointees have been found to rule against the Environmental Protection agency in environmental law cases more often than Democratic appointees (Smith and Tiller 2002) . Schanzenbach (2005: 59-60) aptly categorizes the research on the effect of judicial characteristics when he states that "…the literature has consistently 1 Russell S. Sobel is the James Clark Coffman Chair in Entrepreneurial Studies at West Virginia University. Matt E. Ryan is a Charles G. Koch Fellow at West Virginia University. Joshua C. Hall is an assistant professor of economics at Beloit College.
2 In their paper on the effect of state school finance reforms on total local resources, Baicker and Gordon (2006) somewhat disturbingly note that constitutional language regarding the state's education system has little predictive power in determining the outcome of state school finance cases. 3 For a nice overview of the literature on the impact of the characteristics of judges on outcomes, see Schanzenbach (2005) .
established that when judges have discretion, they indulge personal policy preferences…." 4 Politics plays a role in influencing legal outcomes at other points in the legal process as well. District attorneys (DAs) are elected officials with considerable influence over case outcomes. Not only do DAs decide when there exists enough evidence to charge a defendant, they also decide the level of resources to devote to prosecuting the case. The legal system gives considerable leeway to district attorney's to exercise personal judgment, from the decision to prosecute to the decision to offer a plea bargain. Simon (1991) details how pressure from district attorneys increases the man-hours devoted to finding a suspect in high-profile homicide cases. Despite the clear pressure that elections place on DAs, little empirical work has been done on this issue, with the exception of Dyke (forthcoming), who finds the probability that a defendant will be prosecuted increases in an election year.
His work suggests that DAs are more likely to prosecute cases in election years that they otherwise might dismiss in non-election years.
Elections are commonly viewed as the primary means through which voters can hold public officials accountable for their actions. According to authors such as Donald Wittman (and others from the 'Chicago School') elections are effective in this role (Wittman 1995) . When elections are contestable, and competition within the political process is strong, this school holds that elections promote outcomes that are efficient and consistent with voter preferences. In contrast, authors from the 'Virginia School' tradition hold a much more critical view, in which voter ignorance, interest groups, and barriers to entry result in democratic failures-inefficient outcomes that may not mirror voter preferences. However, even in the limited cases where electoral outcomes are driven by voter preferences, there remains the question of whether these majority preferences are truly accurate or rational in the first place (Caplan 2007) .
Empirical research has consistently shown that the incentives of elected officials are distorted around election time. Garrett and Sobel (2003) on political platforms reflecting their party's ideology, with the incumbent stressing his reputation for being a friend of labor and the challenger touting his business-friendly judicial philosophy.
Partisan elections where candidates receive public support from organized interest groups and run on political party platforms thus appear to run contrary to the notion of an unbiased and fair judiciary. Is it the case that states with partisan elections have lower judicial quality than states using non-partisan elections? If so, are the previously found differentials between states using judicial appointment and elections really due only to the poor legal systems in the handful of states with partisan elections?
To examine this question we employ a new survey-based ranking of state legal liability systems conducted by the U.S. Chamber of Commerce. This index scores state judicial quality on a scale of zero to 100 based on a nation-wide survey of lawyers. 9 Table   1 provides the average state ranking and the average score by state for the year 2004, stratified by method of judicial selection.
[ Table 1 about here]
The data thus seem to confirm the commonly-held belief that appointing justices The lawyers were asked the states they were familiar with and then asked to evaluate those state's legal system on a variety of criteria pertaining to the overall quality of a state's legal system. legal quality score nearly 15 points below the average appointive states. While nonpartisan election states are still below appointive states, the difference is small compared to the decline in legal quality observed for partisan elective states. Consistent with the previous literature, elections lower judicial quality compared to appointment and partisan elections considerably lower judicial quality compared to appointive systems. What is clear is that the majority of the differential between appointed and elected systems is due to the significantly worse legal quality in those states with partisan elections.
[ Table 2 about here]
To ensure other factors that differ across states are not driving the results in Table   1 , we now turn to regression methodology. The dependent variable is the state's liability system ranking. As control variables we use the number of lawyers per capita, percent voting Democratic in the 2000 presidential election, the percentage of state residents over 25 with a college degree, and judicial salary level. 10 We begin by first simply including a dummy variable for whether the state employs elections (of either type) to select judges.
The results of this basic regression analysis are presented in Column 1 of and racial diversity can lead to poor economic, legal, and social institutions (see Alesina et al. (2003) for an excellent overview of this research). According to this literature, different ethnic, linguistic, or racial backgrounds in a society can generate disagreement over the provision of publicly-provided goods such as courts and schools.
The racial diversity variable is calculated using population by race from the Census Bureau and constructed according to the following formula:
where Race i is the percentage of a state's population that is of a particular race. A racially homogenous state would receive a score of zero and as racial diversity increased so would its score. Thus the expected relationship between the measure of racial diversity and legal system quality is expected to be negative, which is what we find in the regression reported in Column 2 of Table 2 . More racially diverse states are associated with lower legal quality, other things being equal. More importantly, inclusion of racial diversity in the empirical model does not weaken the finding of a negative relationship between judicial elections and the quality of a state's legal system.
Finally, in Column 3 we include a how 'extreme' the income distribution is within a state. Measured as the natural log of the product of the percent of families earning less than $25,000 and the percent of families earning above $100,000, this variable measures how large the upper and lower tails of the income distribution are within a state. States where the tails of the income distribution are larger might have lower judicial quality if income polarization leads to subversion of the judicial system. For example, the poor could subvert the legal system by using the courts to engage in redistribution.
11 Or alternatively, the rich can use their wealth to influence the courts, leading to corruption instead of justice.
Glaeser, Scheinkman, and Shleifer (2003) present cross-country evidence consistent with inequality leading to poor legal institutions. As can be seen in Column 3, the inclusion of income inequality in the regression does not change the finding that elections lower the quality of a state's legal system. The inclusion of income inequality does make the measure of racial diversity statistically insignificant, suggesting that the statistically significant finding in Column 2 was the result of omitted variable bias and that it is income inequality that exerts a negative influence on judicial quality and not racial diversity.
[ Table 3 about here]
In Table 3 we estimate all three specifications from Table 3 suggest that the partisan nature of judicial elections is what matters for legal quality. While a negative and significant difference exists between partisan elections and judicial quality, the relationship between nonpartisan elections and judicial quality is not significant. The difference between elective and appointive states appears to be driven by the subset of states using partisan elections, with their being little difference between appointive and non-partisan states. The findings of all other explanatory variables are consistent with the findings in Table 2 .
The larger question addressed in this chapter is whether electoral pressures are efficiency enhancing or reducing within the legal system. The results from our analysis above suggest that elections indeed do impact legal outcomes, but that not all electoral systems are the same. The underlying nature of the elections (here partisan vs. nonpartisan) appears to also have an impact on whether electoral pressures matter. Partisan elections appear to lower judicial quality far more than nonpartisan elections.
The debate over the appropriate method of judicial selection has been contentious.
On the one side are individuals arguing in favor of appointive systems of selecting judges.
On the other side are individuals who argue that judges should be held accountable to the public for their judicial decisions, especially in an era where considerable policy change occurs through the court system instead of through the legislature. Both of these viewpoints have their merits. Our findings suggest that a compromise position would be to use nonpartisan elections as they lead to outcomes similar to appointive systems while still retaining electoral checks on the judiciary. 12 However, judicial elections marred by party politics are clearly detrimental to a state's legal system quality.
Wrongful Convictions and the Election of District Attorneys
While the previous section showed the effect of elections on state judicial quality, this section looks to analyze another aspect of the judiciary-how DAs are influenced by the prospect of an upcoming election.
As members of the judicial branch of government, DAs determine which cases they deem meritorious of prosecution. They also choose how to proceed in prosecuting any particular case. DAs, therefore, have the opportunity to manipulate their granted power of case choice and prosecutorial discretion for personal gain. District attorneys could have a number of individual goals in mind, be it an improved public image, experience-gaining for a better private sector position or, as we posit in this section, an increased likelihood of re-election. 12 An additional point to note in favor of non-partisan elections is that there does not appear to be any organized lobby in favor of non-partisan elections, unlike appointive systems. Hanssen (2002) finds evidence that the self-interest of lawyers explains state bar association support for appointive 'merit' plans since appointive systems introduces additional uncertainty that increases billable hours for lawyers.
The incidence of wrongful convictions, while impossible quantify with certainty, is likely at a nontrivial level. Over forty years ago, Radin (1964) cited a highly respected (but unnamed) judge who estimated that wrongful convictions occur at a rate of 14,000 per year. Attributing even a small portion of these wrongful convictions to election pressures yields hundreds of innocent citizens convicted for the personal political gain of the local district attorney.
The concept of public servants such as DAs using their influence for personal gain is not foreign, as many popular examples exist of district attorneys manipulating the judicial process for personal gain. Mike Nifong, the DA presiding over the infamous Duke lacrosse scandal, did so in the midst of a heated re-election campaign. We focus our empirical analysis of the electoral pressure on district attorneys on a measurable facet of judicial system error: wrongful convictions. In being able to set the judicial agenda, as well as playing a large role in many facets of the trial itself, district attorneys have many opportunities to adversely affect the process of legal justice. It is our conjecture that election pressures encourage greater prosecutorial misconduct that leads to more wrongful convictions.
In this study, we utilize a sample of cases found in Table 4 presents a preliminary look at the role of DA elections on the wrongful convictions. DA elections occur every four years in New York, so the incidence of wrongful convictions in election years is easy to identify. Thirty-nine of our 109 wrongful convictions occurred during an election year, or about 36 percent. 15 As a null hypothesis we might expect the cases to be uniformly and randomly distributed throughout the years.
Testing against this null hypothesis of 25 percent (since one-quarter of wrongful convictions should occur every fourth year), we find, with statistical significance, that wrongful convictions occur more often during election years.
16
[ However, this result could come as the result of more cases being tried during election years than otherwise; after all, if more cases are heard and convicted in election years, it would be logical to conclude that we should observe more wrongful convictions.
17
Using data on the number of New York state murder convictions from 1975-2006, we can see if there are electoral conviction cycles. 18 We find that electoral conviction cycles do seem to (weakly) exist. While the average number of convictions in a non-election year is 296.3, the figure rises in an election year to 303.5; however, this increase does not constitute a statistically significant difference between election and non-election years.
Nonetheless, we can utilize this modest difference to modify our previous hypothesis of wrongful convictions by year being evenly distributed across all years regardless of whether there is an election or not. Instead of assuming a flat 25%, we can scale expected wrongful convictions in election years to the higher rate of convictions in election years.
Since 25.5% of convictions occur during election years, we can test the hypothesis that more than 25.5% of wrongful convictions occur during election years. Table 4 shows that the difference in wrongful convictions between election years and non-election years, considering the variation in overall convictions, is significant at the 5 percent level.
While wrongful convictions by year provide evidence of an election-year effect, additional evidence can be found by looking at the time of year that these wrongful convictions take place. Rows 1 and 2 in Table 5 present the month of the wrongful convictions that occurred during an election year, along with the respective percentage that month comprises of the entire election year as a whole. Rows 3 and 4 correspond to the same breakdowns, only for the average figures for non-election years. After including historical trends in convictions by month, we test three forms of our hypothesis that electoral pressures lead to excessive wrongful convictions.
[ Table 5 about here.]
The first test is that of the null hypothesis-that all wrongful convictions are spread evenly over the twelve months of the year. Row 6 displays these results. A significantly greater number of wrongful convictions occur in the month of May along with a statistically low number of wrongful convictions in the month of April. 19 While interesting in its own regard, our study concerns the incidence of wrongful convictions around election times. 20 Therefore, of more direct importance to our analysis is that a statistically data. We then use this figure-found in row 5-as the null hypothesis to test whether we are observing an abnormal level of wrongful convictions in certain months. In the first hypothesis, when we assume evenly distributed wrongful convictions, we test the incidence of wrongful convictions in every month against the constant null value of 8.33%
(1/12 th ). For this hypothesis, the null values range from a low of 5.2% (August) to a high of 10.3% (June). Row 7 presents the results. Once again, October is shown to exhibit a very high number of wrongful convictions, statistically significant at the 1 percent level.
The November-shifting effect is also observed here as it was with our previous test, with a significantly low number of wrongful convictions in November to accompany the higher level in October.
Our third and final test now assumes that non-election years are the norm-that is, the distribution of wrongful convictions in non-election years should be the benchmark by which election year wrongful convictions are judged. This test differs from the previous two in that we are now generating a null value from the characteristics of non-election year wrongful convictions. We utilize this final hypothesis to discern whether wrongful convictions tend to aggregate around certain months both in election and non-election years. Row 8 shows the results of this test. October still exhibits a statistically higher level of wrongful convictions along with the November-shifting effect-the same result we have observed in all three tests performed on the monthly data. A December-shifting effect is observed in this final hypothesis test as well.
It is now common knowledge that public servants use their positions of power for personal gain-after all, they, like all other actors in the economy, are utility maximizing individuals. All that separates public servants in the judicial branch from those in the other branches are the different scopes of influence that they possess. While favoritism in taxation, expenditure and regulation allow for enhanced re-election prospects for legislators, district attorneys have no such authority. Instead, district attorneys use their discretion in selecting cases to pursue, and the process of prosecuting them, to increase their personal goals and well-being. We have shown that the incidence of wrongful convictions rises sharply immediately prior to elections. We feel that this empirical reality is strong evidence that district attorneys increase their scope of influence nearer to election times in order to be perceived as a stronger public servant. Unfortunately, this effort towards increasing the perception of their worth to the public comes at the cost of more innocent defendants going to jail.
Conclusion
The results presented here confirm previous research showing that judicial quality is lower in states that utilize elections to select their judges. Utilizing a new data set measuring judicial quality across the fifty U.S. states we also find it is the partisan nature of judicial elections that is the primary reason for lower judicial quality in elective states that utilize partisan elections. Our research suggests that efforts to improve legal quality by 'taking the politics' out of the judiciary are somewhat misguided because the primary force lowering judicial quality is the partisanship. Moving to nonpartisan elections is likely to achieve much of the desired gains in judicial independence and quality while maintaining voter accountability over justices.
In addition, we show that the influence of elections on the judicial branch of government extends beyond judges to district attorneys. By having the power to determine not only which cases to prosecute but how to prosecute them, DAs can choose a case load that maximizes their personal well-being. As the incidence of wrongful murder convictions rises sharply prior to elections, we suggest that district attorneys take more aggressive measures to prosecute borderline cases as a means of appearing to be a more worthy public servant. This results in more innocent defendants being found guilty.
Ultimately, these results point more specifically towards the exact impact that elections have on different sections of the judicial system. While the role of elections in influencing the outcomes of the executive and legislative branches of government have been heavily analyzed, the results presented here show that electoral forces also play a significant role on the outcomes of the judicial branch of government. These electoral pressures appear to be detrimental; supporting the theories held by the 'Virginia School' regarding the (in)efficiency of elections. It is time to view the judiciary in a similar light as the other branches of government and to consider institutional changes that might mitigate the influence of politics on the legal system. Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1% level. Absolute value of heteroskedasticity corrected tstatistics in parentheses. Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1% level. Absolute value of heteroskedasticity corrected tstatistics in parentheses. Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1% level. The null hypothesis is that wrongful convictions occur in election years and non-election years at the same rate.
